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The importance of
local and regional
self-governance to
protect national

identity
Article 4(2) TEU

Elisabetta Bergamini, Marta Ferrari’
University of Udine

8.1. The evolution of the national identity clause

This paper aims to link the notion of national identity with the role of regional, and
more in general local, self-governance entities focusing on the Treaty evolution, the
doctrine of 'counter limits,, the leading interpretative role of the Court of Justice of
the European Union (CJEU) and the latest developments based on Conference on
the Future of the EU.

First of all we need to remember that the concept of national identity is a relatively
new principle that was not included in the original founding treaties: in fact it ap-



peared for the first time as a general provision in the text approved at Maastricht
and precisely in the newly introduced article F of the Treaty of the European Union
that set an obligation for the EU to respects national identities of Member States.

This general provision had no specific nor direct effect but it can be considered the
first step towards the need to protect national identities with their specificities. It is
not accidental that at the same time the Committee of the Regions, an EU advisory
body that has been later recognized more relevant roles as we will see, was also
set up and that the principle of subsidiarity was introduced. It is relevant to note
that the inclusion of the principle of subsidiarity is largely explained by the previous
debate and preparatory work and precisely by a request from the German Lénder,
which had particularly insisted on this need to introduce in European Union law a
specific provision in order to prevent EU law being used to remove competences not
only from Member States but more specifically from local bodies.

Moreover, from the entry into force of the Treaty of Maastricht the EU decision-
making process started to take into account regional interests also by giving the
possibility for the national representatives in the Council to stem from a regional
government as it may be appropriate for a representative in the Council to be
able to have a specific knowledge and competence regarding local or regional
interests?.

We can therefore declare that the introduction of the concept of national identity
goes in parallel with an opening by the European Union to involvement of Regions
in its architectural framework.

In the successive developments of the structure of the European Union, made
through the Treaty of Amsterdam and the Treaty of Nice, however, this new trend
was somewhat lost and no significant changes where introduced to preserve or
reinforce this aims.
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It was only thanks to the work of the European Convention, which went on to draw
up the proposal for a Treaty establishing a Constitution for Europe, and in particular
thanks to its Working group V, that the idea to propose a new modified and extend-
ed clause on national identity was considered in order to clarify that the of protec-
tion national identity shall involve multiple factors. The new draft clause provided
that «National identity [was to] include, among others, fundamental structures and
essential functions of the Member States notably their political and constitutional
structure, including regional and local self-government; their choices regarding lan-
guage; national citizenship; territory; legal status of churches and religious societ-
ies; national defence and the organisation of armed forces».

Unfortunately not all the detailed suggestions of the working group were intro-
duced in the draft Constitutional Treaty (that, as we know, was never to enter into
force) and only the part relating to the regional and local authorities was actually
included in the final text, a choice that was later respected and confirmed by the
Lisbon Treaty, (the one currently in force), born from the ashes of the abandoned
«European Constitution».

In fact, in the Treaty of Lisbon, the current wording of article 4(2) TEU?, states pre-
cisely that the European Union shall respect the equality of Member States before
the Treaties «as well as their national identities, inherent in their fundamental struc-
tures, political and constitutional, inclusive of regional and local self-government»,
managing to maintain the reference to local situations that was proposed in the
draft «Constitution for Europe».

Furthermore, since the entry into force of the Treaty of Lisbon, the reference to
regions is no longer limited to cohesion policy (article 3(3) TEU) as it previously
happened: the need for them and for other local authorities to be involved in the
EU integration process (and not only in the national legal framework) is now taken
into account in various parts of the Treaties.

However there are still some open questions: does this reference to the regional



and local dimension mean that regions and local entities can be recognised a role
independently from the one of the States or is it a mere acknowledgement of the
existence of sub-national entities as part of the constitutional structures of the
Member States themselves?

Even though the EU cannot interfere with Member States' «fundamental structures,
political and constitutional, inclusive of regional and local self-government, accord-
ing to article 4(2) TEU, the EU cannot be indifferent to the request made by regions
and local entities to play a relevant role in the application and implementation of
EU law. In fact correct implementation of EU law is often a responsibility of local
entities.

The Lisbon Treaty had a relevant impact in recognizing a new more relevant role to
regional and local entities not only regarding the new wording of the subsidiarity
principle but also in many different parts.

First of all the territorial cohesion principle, that is one of the objectives of the EU,
is an indirect way to recognize relevance to regions and local bodies, but also ar-
ticle 10(3) TEU is relevant in the part in which it says that decisions «shall be taken
as openly and as closely as possible to citizens'»: in order for this principle to be
respected we need to enhance the activities of local authorities.

A new role is also recognized in the pre-legislative consultation phase, as the Com-
mission is now expected to take into account in that phase the regional and local
dimension as well: this means that there will be an involvement not only in the
implementation phase, but also in the ascending phase of creation of EU law.

Furthermore, regional parliaments with legislative powers must be consulted by na-
tional parliaments, therefore, an «Early Warning System» was introduced to ensure
the involvement of national parliaments in the drafting of acts attributing them also
the role of consulting local legislative assemblies.

Last but not least the Committee of the Regions was also recognized a new rel-
evant attribution hitherto denied: being given the possibility to bring actions for
annulment against acts of European Union law when the Committee of the Regions
consideres that the said acts undermine their prerogatives.
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8.2. The European Union with regions and local authorities in the Treaties:
the doctrine of 'counter-limits'

As outlined above, the national identity clause was first recognised in the European
legal system when the Maastricht Treaty came into force. The final version, however,
was drawn up with the Treaty of Lisbon, and was definitively included under article
4(2) TEU. The current provision is expressed in the following terms: «The Union shall
respect the equality of Member States before the Treaties as well as their national
identities, inherent in their fundamental structures, political and constitutional, in-
clusive of regional and local self-government.»

Looking at the history of this provision, its inclusion was initially intended to make
up for the fact that an ad hoc provision regarding Member States' exclusive com-
petences had not been included in the Treaties. It therefore did not originate as a
qualitative parameter of the European Union's law-making power in order to limit
the primacy of EU law. It should be noted, however, that the originally intended
outcome has in any case been achieved with the current wording: the reference to
respecting national identities is intended to exclude what are considered Member
States' essential functions from the EU action*.

The national identity clause constitutes the means by which individual Member
States can maintain their own distinguishing characteristics and features within the
European Union. In this respect, ever since this provision was first included, Mem-
ber States' Constitutional Courts have been active in implementing it in order to
defend the supreme values and principles of their legal systems, thereby initiating
a dialogue between national courts and the Court of Justice that is still ongoing®.

By virtue of article 4(2) TEU, the Union is obliged to respect Member States' na-
tional identities. In this way, the counter-limits no longer constitute an external
limit to the EU's regulatory action, but rather an internal as well as a relative one.
A relative limit in the sense that a Member State's legitimate interest in having its



identity protected is likely to be balanced within the European legal system with
other equally worthy interests®.

National identity thus becomes a concept of European Union law on which the
Court of Justice is called upon to give an autonomous interpretation. In this regard,
it should be noted that the Court has not yet provided a comprehensive doctrine
on this point.

Several authors have devoted their efforts to addressing this gap and the most
widely accepted theory among legal scholars links the notion of 'national identity'
to each State's 'constitutional identity' In the light of this interpretation, article 4(2)
TEU therefore requires the European Union to respect Member States' fundamental
constitutional structures”.

Within the concept of 'fundamental constitutional structures! the European leg-
islator has also included regions and local authorities as components of national
identity that the EU is obliged to respect®. The inclusion of regional and local self-
government in Article 4(2) TEU therefore leads to the assertion that not only does
the EU legal order recognise this within Member States' legal systems but even

deems it to be part of the EU's own multi-level system®.
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Recognition that regional and local self-government in Member States is a key ele-
ment of their national identity is not new. This position is perfectly in line with most
Member States' national fundamental charters, which state that regional and local
authorities form an integral part of their ‘constitutional identity"

Acknowledging this, it follows that any potential legislative action that affects, or
even removes, the functions attributed to regional and local authorities by Member
States' fundamental charters necessarily requires a process to revise said States'
constitutional provisions and their very 'constitutional identity".

It is therefore legitimate for Member States to confer competences upon the EU as
long as this respects the provision of article 4(2) TEU also with regard to the areas
falling under the responsibility of regional and local authorities. However, should
EU legislation have the effect of limiting regional and local authorities' fundamental
tasks and values, or even lead to them being removed, then the clause could be
triggered in order to protect the State's fundamental structure, thereby preventing
the primacy of EU law over national law being asserted.

The 'counter-limits' doctrine is therefore a strategy to ensure peaceful coexistence
between regional and local authorities' key roles and characteristics on the one
hand and the steady expansion of the European Union's competences on the other.

Although, to date, the Court of Justice has ruled exclusively in favour of preserving
Member States' national identities, with the intention of safeguarding their specific
national features and characteristics, it is possible that, in the future, it may act to
protect the values of local and regional authorities, again by using the provision
of article 4(2) TEU. The 'counter-limits' provision could therefore go from being a
concept limited to the defence of national identity in the overall sense, to a local-
regional concept.

The tendency to move in this direction pushes more and more towards a 'Europe
with regions and local entities' instead of a mere union of individual States".



8.3. The notion of 'national identity' including regional and local self-
governments in CJEU's judgements

The judicial bodies of the European Union have been able to focus on elements
of national identity in their case-law considering for instance regional languages
as part of the national identity?, demonstrating therefore a willingness to at least
consider multifaceted national identities.

One clear example of this approach can be found in case T 529/13 Balézs-Arpad
Izsék and Attila Dabis v. Commission decided by the General Court of the EU on 10
May 2016%, dealing with a proposal for a European Citizens' Initiative calling for the
creation of the category of 'national minority regions' for the purpose of implement-
ing the EU's cohesion policy.

The General Court confirmed the EU's neutrality and indeed respect towards Mem-
ber States' own institutional arrangements, pursuant to article 4(2) TEU.: in fact the
EU legislature cannot, without infringing that principle, adopt an act which «would
define national minority regions, capable of benefiting from special attention with-
in the framework of EU cohesion policy, on the basis of autonomous criteria and,
therefore, without regard to the political, administrative and institutional status quo
existing in the Member States in question»™.

On the other side Member States have also tried to rely on their territorial organi-
zation as recognized in the 'identity clause' to be exempted from their obligations
under EU law. Such an attitude can be seen, for instance, in two infringements
procedures opened by the European Commission versus Spain. In the first one (C-
151/12'%) the argument put forward by the Kingdom of Spain «that the Commission
attempted to impose, in breach of article 4(2) TEU and the third paragraph of Ar-
ticle 288 TFEU, the manner in which the transposition of the provisions at issue was
to be achieved» was not accepted by the Court of Justice. As stated by Advocate
general Kokott in her opinion too, the subsidiary application of national law (provid-
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ed under Spanish Constitutional Court case-law when Autonomous Communities
have not adopted rules of their own) cannot be considered as an adequate substi-
tute for implementation of a directive (such as direct applicability of the directive
itself would not suffice) and this choice cannot be considered as breaching article
4(2) TEU as Spain tried to imply™.

There is, however, a clear difficulty in striking a balance between the obligation
incumbent on EU Member States to comply with EU law, and their right to institu-
tional autonomy, included the possibility for them to delegate normative activities
to regional and local bodies, and the limits that may allow them not to be consid-
ered responsible of infringement of EU law if the local bodies do not implement or
correctly apply the EU legal framework.

On the other side we also have cases in which sub-national entities brought action
for annulment of Commission's decisions on State aid and EU financing of expen-
diture. Until now local bodies have (unsuccessfully) sought to rely on their national
identity to be granted the same procedural rights as national authorities: this hap-
pened for example in joined cases T-267/08 and T-279/08, Région Nord-Pas-de-
Calais and Communauté d'agglomération du Douaisis v. European Commission” in
which «the local authority which granted the aid referred to in the complaint was
viewed only as an interested third party, not eligible to take part in the procedure»
not being an interested party under article 108(2) TFEU. The General Court declared
that there was no violation of the need to respect the constitutional identity of the
Member States: in fact, even if it is possible that «an infra-State body enjoys a legal
and factual status which makes it sufficiently autonomous in relation to the central
government of a Member State», playing therefore «a fundamental role in the defi-
nition of the political and economic environment in which undertakings operate»'®),
the role of interested parties in the procedure related to State aid, other than the



Member State concerned, is limited and local entities therefore cannot «lay claim
to an exchange of arguments with the Commission such as that initiated in regard
to that Member State».

8.4. The contribution of local and regional authorities to the system of
governance within the EU

Taking into account the recognition of regional and local self-government in the
Treaties, it may now be appropriate to address the concrete role of sub-state bod-
ies in the EU's multi-level system of governance.

Local and regional institutions first became involved in the Union's decision-making
and policy-making process when the Maastricht Treaty established the Committee
of the Regions. Regions and local authorities were initially confined to the margins
of EU law-making, being merely responsible for the correct and effective application
of EU law'. The establishment of the Committee of the Regions expanded their
level of involvement, from a descendant to an ascendant role.

With the Treaty of Lisbon, focus on the local and regional dimension resulted in two
mechanisms for participation in the legislative process.

The Committee of the Regions is the first body intended to allow regional and local
authorities to express their requests and interests within the European decision-
making process. It is a political assembly made up of a maximum of 350 representa-
tives, who are local office holders — elective and non-elective — and are appointed
for five-year terms by the Council based on proposals put forward by each Member
State. This body is entrusted to provide both mandatory?® and voluntary consulta-
tions pursuant to article 307 TFEU, the intention of which is to encourage the in-
volvement of regional and local authorities in European decision-making processes?.

In addition to its advisory functions, the Committee also has the power to bring
proceedings before the Court of Justice in order to safeguard its prerogatives (ar-
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ticle 263(3) TFEU) or to complain about infringement of the subsidiarity principle for
legislative acts requiring its consultation (article 8(2) of Protocol no. 2)%2.

In recent years, with the introduction of ex-post review powers, the Committee,
whose role was already to uphold the principle of subsidiarity, has increased its
focus on defending said principle, although there have rarely been concrete oppor-
tunities to activate these powers?. The attribution of these ex-post review powers
helps to strengthen the assertion of the Committee's political role already at the
ex-ante consultation stage?*.

The Committee's composition, functions and modi operandi are not always suit-
able to ensure that regional and local authorities are truly represented and able
to participate at EU level. Its dual nature as an advisory and representative body
does not facilitate the Committee's work, which combines lobbying and democratic
representation activities. Secondly, the fact that Committee members vary - with
some representing local authorities and others representing regional authorities
depending on what has been decided by the individual Member States - does not
always guarantee convergence towards common goals. Thirdly, the Committee has
the function of providing the European institutions with a regional point of view on
certain issues in just a short amount of time?.

Despite its weaknesses, the Committee in any case encourages horizontal coor-
dination among regional and local authorities in the EU decision-making process,
connecting said authorities from different Member States and allowing them to
contribute to the monitoring of compliance with the subsidiarity principle.

The second mechanism for the involvement of regions and local authorities is the
Subsidiarity Protocol.

Article 2 requires the Commission, before proposing a legislative act, to carry out
extensive consultations which, «where appropriate», must also take into account
«the regional and local dimension of the action envisaged»®. Article 5 also gives



due importance to the subsidiarity principle, focusing on the economic-social im-
pact of draft legislation on regional legislation and the relative financial or adminis-
trative burden (Impact Assessment).

Furthermore, regions and local authorities also have a role to play in the Early Warn-
ing System, through vertical coordination between national Parliaments and Re-
gions.

Within eight weeks from the date of transmission of a draft legislative act, national
parliaments or any chamber of a national Parliament have the right to express a
reasoned prior opinion on non-compliance with the principle of subsidiarity. This is
where the European legislator has provided the possibility for national parliaments
and the relative chambers to be able to consult regional parliaments with legislative
powers «where appropriate» (article 6 (1) of the Protocol).

While it should be noted that this mechanism does not guarantee the constant
involvement of regions in checking subsidiarity, as it still requires the discretionary
intermediation of national Parliaments, it is clear that Member States must involve
them when their specific assessment is necessary. It is up to individual national leg-
islation to state when their involvement is mandatory and the relative procedures?.

Lastly, the role of regions and local authorities as supervisory bodies for the sub-
sidiarity principle is facilitated by two monitoring mechanisms. The 'Subsidiarity
Monitoring Network' aims to facilitate the exchange of information between region-
al and local authorities and European Union institutions, whereas its subnetwork
'REGPEX' is meant for regions with legislative powers and supports regions' par-
ticipation in the initial phase of the early warning mechanism, providing a platform
to share information and examples of best practices in the analysis of subsidiarity.

8.5. Final remarks

In the debate on the future of European Union that was held in the 2021-2022
Conference, one of the points that were discussed is the one related to new role
for the subsidiarity principle, a debate that remarked how the EU should not only
«review the mechanism allowing national Parliaments to assess whether new legis-

Europe of the Regions and Cities

95



96

lative proposals at the European level do not intrude on their legal competences»
but should also extend such mechanisms «to all regional parliaments within the EU
that have legislative powers.

A new role for local entities is also being considered, inter alia, in the Final report of
the Conference on the future of Europe's proposals on «Equal access to health for
all», on «Climate change, energy, transport» (recognizing also the role of local and
regional authorities in the green transition) and in the one on «Sustainable growth
and innovation (recognizing also the role of local and regional authorities in the
green transition). Even in the internal market rules the need to recognise local and
regional cultural and production peculiarities is one of the measures suggested in
order to enhance EU's competitiveness and deepen the Single Market.

The results of the Conference on the Future of Europe show and confirm therefore
the EU's current awareness of the importance of sub-state authorities not only with
regard to the application of European Union law (descending phase) but also with
regard to its creation (ascending phase).

Local authorities represent a further building block to strengthen the EU's demo-
cratic foundations, ensuring European Union adopts policies and regulations that
are ever closer to citizens, moving towards the creation of a «legitimacy based on
proximity» model?®. This is confirmed in the final Report of the Conference, which
sets out a new role for these entities specifically in key areas that are closest to
communities, in light of a reinterpretation of the subsidiarity principle.

The reference in article 4(2) TEU to «regional and local self-government» as a com-
ponent of national identity that the EU is obliged to respect confirms the attention
paid by the European Union to all levels of governance. The Treaty of Lisbon and the
Conference on the Future of Europe both therefore highlight an EU trend towards
not only a recognition of regional and local self-government but also an intention
to enhance its role.



